COURT OF APPEALS OF GEORGIA

RETURN NOTICE

September 1, 2015

To:  Mr. Frederick Dwight Green, GDC1272771, Baldwin State Prison, Post Office Box 218,
Hardwick, Georgia 31034
Case Number: Lower Court: County Superior Court

Court of Appeals Case Number and Style:

Yoyr'document(s) is (are) being returned for the following reason(s).

There is no case pending in the Court of Appeals of Georgia under the name of Frederick Dwight
Green. 1have enclosed a copy of the Rules of the Court of Appeals of Georgia for your review.

A Notice of Appeal is filed with the clerk of the trial court and not with the Court of Appeals of
Georgia. See OCGA §5-6-37. Once the trial court clerk has received and filed the Notice of Appeal, the
trial court clerk will prepare a copy of the record and transcripts as designated by the Notice of Appeal and
transmit them to this Court. Once the Notice of Appeal is docketed in the Court of Appeals of Georgia, a
Docketing Notice with the Briefing Schedule and other important information is mailed to counsel for the
parties or directly to the parties, if the parties are representing themselves. You do not need to provide this
Court with a copy of the Notice of Appeal you filed with the superior court.

The Notice of Appeal must include a proper Certificate of Service. A Certificate of Service must show
service to the opposing counsel and contain the counsel’s full name and complete mailing address. The
opposing counsel must actually be served with a copy of your filing.

An Application for Writ of Habeas Corpus should be filed in the superior court of the county in
which you claim you are illegally detained. An appeal from a denial of an Application for Writ of
Habeas Corpus is to the Supreme Court and not the Court of Appeals.

An Application for Writ of Mandamus should be filed in the superior court of the county official
whose conduct you intend to mandate. An appeal from a denial of an Application for Writ of Mandamus
is to the Supreme Court and not the Court of Appeals. The mailing address for the Supreme Court of
Georgia is: 244 Washington Street, S.W., Suite 572, Atlanta, Georgia 30334.

Your appeal was disposed by opinion (order) on . The Court of Appeals
The remittitur issued on
divesting this Court of jurisdiction. The case decision is therefore final.

Your mailing/documents indicate that you intended to file your papers in another court rather than
the Court of Appeals of Georgia. The address of the Clerk of the is:

If an attorney has been appointed for you and you are concerned with the representation provided
by that attorney, you should address that issue to the trial court. As long as you are represented by an
attorney, you cannot file pleadings on your own behalf. Your attorney must file a Motion to Withdraw as
Counsel and it must be granted, before you can file your own pleadings in this Court.

A request for an out-of-time appeal should be made to the trial court from which you are appealing.
If your motion is denied by the trial court, you can file an appeal of that decision by filing a Notice of
Appeal with the clerk of the superior court.




S Nbe 4 Clek
;;" 2o N)t/sjr 7, Qolg

Ebmli r;taaeaf/c/c» wa_u

‘ RE: Exbids

e Clerk
§

(L)'“ %‘w VL‘—ASQ W\a\\nu Colpie s vC the, (\{J.L.'Lg m«& SLm/Q Thim
)Oﬂblc lo Ww’? TL&.SL ave 2(__ 09‘* copoi‘tj 00 “u, ihoﬁo{wx«b‘t’é
6"‘”@ yor j;o"S 0? N Jvanscrip‘z[. The jov:Son ioesw«[— b[[ou) v$ 1[0

vse CuPJa"/ Mﬂat_L,’h{,s nov, (,‘_,,[/ 41\? m“‘c& cof{{f [:r 03,
_—ﬁ:ahkg I A,{)w«n%




[l hgerk 19, 2015
Eom(v maﬂa}/clo C‘l&e_n
TRE Exlbids

[ Beor Clok

‘OA(,L, lo VVLb,? TL—LSL av

Nele 4 Clebe

Wil %"”‘ please, make Copie s L e (ft\o:l& owj% SUVQ Hhem

<« ‘2— 0?\ Cojpres o@ {h moﬂalw%s

ﬁ»ﬂe por fiohs o.C iy l.,anscy,‘pql‘ The jpr Son okoeswl bl[ou.) vs 'IU
vse Cu[-Ué/ VHA(_L,'MS nov, (,.,[/ .H‘.} )MMLL c_(,f,-{f [;r 03,
—_n:ahfcs ' h A‘ypuhn%




TN Tue CourT OF Appents O THE STaTE Of
' _G’EOR TA

Ff'ea'cri ck. Dngl\‘l‘ Grreen’

Oefendant: - “Aweeu wo
(4 Jcm Quckalak Sup.4y,'m» ('ourf
V' CO\SQ '\/d N
g{’“\'e, of CJebrij, Ao0T-cR-\HagN

MOTToN To VACATE, SET P\STDE,N\ODIF'-‘( IR CORRECT
NULL 3 VO D SEnTENCE

COMES NOM De(:cmoan'l', I—/;e,,ferfck D. Green aMe Mo Veg
+his Court +o considey, and 3ran{’ the above- named
Wm*ion- AS jUSJ( cquse 6,— +hes ac,-hon, De-feno/dn-i fhaws
and states as follows .

Briel Case L\t‘i*'ov’j/
Case *¥ R00TCRI42ZN went o +rial on or abyot rﬂé“’"g
AT 2008 and defendant was convicked Armed Robbery
CCW“J\- One> amoQ b“j‘}"""“\"" Assoul b (,cw'\-\' TW°,)o Cavﬂf

N, was e Se,y)e.ra{e. \/fc,l-im anJ seperrl’e |0c.a<l'c‘lm -Hman Couh'l‘
Two,
Bepen&an‘\ was ‘(\oun& }\Iv\’ C,«u;\\'a, o€ Y po SSesSipn o\rq,
F'Vemm Douring the Commission of a Cr:m (vahjr 5 3(0
QSPQC_-\‘WQ\3\ wi\—\\ (‘esPec\' +o COUV\* One_ 3 Coun'@ Two,




than&cm‘: wag sen-\-tnceaQ to -l'we.n-\'é_ ‘j,ears uJi“a no P“’“‘;Q
on Count A and +wen¥a_, Years an Pr°b¢:+'"°ﬂ oh CUI‘” L.
This arpca\ comes as a  recvll O,C dhe &Lmal o,co. motion

with th same +ille. o Rodedale Svperior (pur-[»,a[anfe,{
AVJUS’} 6*h, 2015,

A\rjumen* A.nal C,'u\—a\'n‘ons OF
t\u“«or’i\:i

.T\:\Q Sen\eme, on COUf\Jf l(“‘jj"“““)fwe ASSauH’) <L\0u14 bQ

vacated because as a matber of facks and lacs, Count Q.

Mﬂr?,q,s W‘Hﬂ COUn‘l' (o(PoSSeSSI‘cn o-pa gr«e,arm Dur;ﬂcg 'HQ
C_ommFs'St\Oh ora C,NM-Q,) :m*c’ cannb-(- Sﬁl—anc{’ alone..

0.C..N& lb-1-6 (V)

Tkn. {—ul— -For Atlrerminin whelher one crime ig i'\c,w(ej in
another , and Hurefore merges as a matke, o["(;d,’ is +he
m—etu:reﬂ ewidence” ‘I’CS“‘-‘ whether Con ./f(:h'oy, for one 0[ dhe
0&17\565 is CS'l’le;S\ftlaQ Pf‘Oe-F o({}‘,‘_ Samy, or less fhan al|
+he, -Qut:\s fezw‘mf 4o 644 \l‘SL dhe odluyr crime Pursuqn{r ‘Lo
0.¢.Cr. I\ 8 Llo=1-6(") (Drinkard v, Walker, 281 Ga. 21\ (636

S-E. 24 530)(2000)) J(Grissom v, Tha State 296 Ga. 406,41
(D.ongD

coun&( Two (0'3')“\’09&& aSMbH’), cha

"}d‘“\a‘\' cltana[a l' 4'01 assavl}
Kd“n Wilson with a ‘ﬁ‘marm, antistry ’

ment, wohich Lohen used

4 Lengive against a person is Likely do resull in serious bodi\
'."3"9"5';\[2"‘°mvn$+’rin an ack wkidsé:;’ac“l the said Keiph, L\/"l%n
N req

SOMQL)'-L GPPI"CI)EV)S fon. o'pfmmea.fq-l—egﬂ receiving a Vialen‘} fry‘w’ '/

"0 w"l: Sa::’ acc.\)se,4 C“'—t “«rea'hn IQ;,\\‘ \_J{\goy\ w:‘-“) a T;ur‘us
Dam humlg,un. 0.c.G. N.§ [6-5-21Ca)(2) See Exib;t A .




chn'[ Six (Psssession of o Ferearm During the Commiss fon o/‘a'
Cr;'mc)/ chnr}up 'H\a‘t' Jel-’cnclan-‘ 4.5’ vnlaw ﬁlly, Fhen amaa dhere

haw on Mal within arm's reach o/’/u': person A ﬁ‘rearm, -lo'w"/:’
o Tavrus dmm hand “"Jd—ﬂre arm, during the commission of a

Crime, fo wit. P\ggravq iml) Assauu'j(Su, Exibit (5)

Wf‘/‘ouwl‘ ‘”tL -[:‘Qarm elemen+ o‘p ayyra[/a‘fegp a,s'SowH bzinj proven
a$ charged in Ho indictment $han, +he “required evidence “test
has no been S’a‘hs C‘eﬂp, The g-l—qh eae rezu?re,,e 40 prove ‘hat
the defendant ao’rua\‘} olid possess a weapon as cbar}ea[.

(Thomas v, The Skake 292 Gra. 424; 728 S.E- 2d 511} (a0 %))

The )”’y_, ‘M«Q re.as'ohq‘olm Aauk-& concerning evidence Pf“tnkc/
Avf?vg Yrial Jo ectablich all He Facts needed’ fo prove every
eSSen—h‘a\ Olémeu'l’ UF 4(7‘1"0\'/0'[’64 assavH as Chqrjjap " Cout\",'
Two of the indictment £ir 4he following reasons 7

The evidance pVéSen-kcb alvriog 4n‘°| concer m‘y the arjjnm‘{uﬂ
assavlk and possessien of o {irearm curing the Commission of
e aggrav&wp assauld is as £ \ows . (PLMSQ, bake notrce
Mot Mo vickm op Ahe Armu[ (‘obbu(ry ? cy}rw&e,[ assavlf are
4weo seperale individvals and twe seperate localions)

The V:“cx\*im, M. K“‘.H" Whlson +e 4“4:29, -Hm‘l clapenaldn'( Ae 60[
00" 0(' eleﬁnalanfs Vehr&[_b’ Punea[ a b:ac_lcécfn bu-lr bp his wais‘k,:{d

Was u)a“(.‘»g'[’cworcpg e viekimg 1) ck polling Ihe
g teunrd oI pelling S o
CT;' s\ Transen p+ Tr ”PI‘" T1-80 ) 5ee Exilorls - 3 C‘Q)

To impeach My, Wilsens' -!es\*?w\ova,, Yhe olefenge re-cross-
emvnme& Mn\/\/i\son c.o»'\u,vm‘vg A S‘w\cmn* N‘do m*'-QL
+o po\? Le, G\.L-'\‘U)"NE. Szf}amf" ““Vf’bf ek conkr “”‘KA‘GQ his




‘\TFW\ .Lﬁ%sﬁmw . The clcﬁcnse, aH—om%t: Pl“#‘j X m"*"'“’/’kg‘l of

Mf: Wilsons' s d‘hmw‘l’ o Mr, Wilsen olur/'n Joneh breqgk jo
refresh his memory. Mr, Wilson ;m‘ back on +the ctan

and condradictee] hos previovs destimony ., ‘441['“% ! defenslant
never raised +he gen op at him, and Lhal e olidni Lnow where
+he gon was FU“-we -‘:"0"” ’ (_ﬁ' rr 1fb"[$7)‘ Se E!-Ho;% D4 D'J_)

TE #r, Wik san was willing 4o fabricate dhe evenls concernin
‘H\-b ;un ‘M, C\aﬁmg he Saw bejy\(; poinh& a-\. h\m an! b&,nj Pvl
from J&Ahc’un'}s («)cu"SWI",-¥\n.¢;nJ wl\al else tuouun‘-l— he male op ?
Acc.o;-d.‘n -l'o a” '“-L -}es'irmog, N\r, U-’];on ewas -”uz, ong_, pemon
who C«la;‘ms +o have at‘\'\)ﬁ\]# Seen Aeﬂnc‘arr[- w:’“q agun bu'{'}
accerc);g do +he I/efz{fd‘, that ~l»e<-|-ima5¢q was proven net 4s ke,
feliable? My, Wilsons? in-court 4¢5~l—:moy5( and ¢dadement e +he

Pol,u, was Condracl :‘L«l»mg, -l—‘\.b)’.&ﬁ@ hic fMﬁLd-dam—Ln“ tan ke,
Seen as successful.

The rolhery vickim dectifrec) Tt he coldnrd verthy {. Jc[g\ne/l»"‘
adually hed a gon bot thot he wag convinced Jeﬂnﬁn'{' had a
Weapon deeJ on Jeﬁnalank estures Mw' +h Y‘ea-\-em‘y manner, The
Yrier op,ﬁ,_,\s re«lurnece a Nok Gu\‘“y; verdie] on Count gv‘bj
-+ pﬁsess.*onlofa mea;:;oDur.‘n 'u\l.. g’OMM;SSI‘Oh opa C_J"“w\(_, m
comeiyion wilh Y aviud ob - ubseiuehﬂ st arme
rﬁbbzrdq Gw‘Hj Vercﬁc,{' wqg bmndefa[awn basea[ aﬁa:l'he ‘l(,M—'" 'e
4het Under 66071‘4 law,an individug) can be cenvicted of armzé(\
robbe w:‘H\ou'l‘ a Grearm, :‘f +he w‘c—hm depqr{s with dheir
Property basesf on +he apprehension of the p«arpe-\rﬂl*bf "w“"p‘t
drmg&} which is a dolal deparfere from hew the erime wag

C}\ur}u{’ in Count One o,nJ Counsc Fove of dhe ckates ;“d“"l’mh{
(See Betbits 1 #hew 741




On. t'mpead\mn{, 'H-L cc)ur-l clmr}ec/-”& jug ,’ 'Té .'MPUUJ) A
OU;‘“ntsS is -l-o ,orov‘e,. ’Hw_ w;«lmgs < Unu}or-/l‘#/ 0[ At’/f-erc,’ A w"'lﬂ-éf_(‘
maﬁ ke impeqohup vn der Geog“\ law bﬁ a[.‘:praw'g the Qw}s

) which the wilness ‘l’islfﬁuz or L% pft)o-{)ofc‘m braclicter
S-\-a)gemnk Prew'ousl Madb Jhe wilness as -{'o rmHerr
t’e/wan-/— 4o -I’LL widtness’ -{'eg ;mry dﬂ&/ {o the case,

(T pp. 331332 See Exibi E-17E-R)

mreﬁm, Hhe Juny evas avtherized o cpisr%amp My, W, [song
-[resfl,’moyg anof png re 01 on Jt-/t’nd/an'!s' versien of -“u, ‘encounjwr,

The de{émclan’l' hgl:_(,’uf 'nnd'l' when MOM cu”ll o[‘ his \MLIQQJ
he had My dedachable face of his CD pla,lf.r in bis hand
whidh s w'rw"' Mr. Wilson m Aave, M"S'tlnlq.n /;r

a qun,
There ewas ne evidene,, presenho( Yo condradicd de.ﬁ{nim.[g
deskimeny, CTT pp 231§ Exilos} F)

To 9‘\0‘0 +heiv JduH’s as -[-o f-pan 4(7\‘)"“"“"6"( aSSth "\ao’
octured as charged in Hhe indictment, the juzy sent a nele do
the courd olurin(;. deliberations dSk.‘rg ! LWhat ave our opdins
for Im’iclrmcn{' Numker 'Two? Do we have the °P'l"°” of
assault ? (TT p, 363; see Exibik &)

The Hrinl coort dedually refosed +o give defendands requesked

lesser t‘nc\baleco o—(\ assault, Cgen!uncﬁ‘; \‘\eaw‘r;zTr:anSerﬁ PP = \3‘)'
See. Exibits W-| 3 H-2)

The -\n‘al (’_our‘- SU 44&“’ ;I -Hm‘nl( ;45 e.:ll«u a

faVarlcae
:Sst\\l or nolthyy, :f £ I jur&c[laz.\.'zl/es [Jc.ﬂ,,ola,{] MZ{ D/ML{ Hom b
e hed a gun then 112 ook dheldoor. (T 5. 211 see Exil} T3

alse Exﬁb.‘lf% T-| ?I,@ P ) “‘Ex‘ox )Se,e,




Tl\p_ 'l'rial C,OUf-l-' JUJ}Q, we,n—t on -"o S-l'a,-\ﬁz I{"H\LJ htlie.ve I\-e. lua, q

gon, then i} wovld be vnlaw £, in my. view, Lor dhe jord 4o Say
avell, even f he had a g e aini gony e convie him, Trot
8 Jus\' 0”“‘7‘0‘?%4 abqnclonmzn'l' O«F«”u,ir 04“), (77" p- 3'72) See
Exbit T-4)

-ﬁ\us, uuouu,.'{- :"l be unlaw-ﬂll an&’ an dbam’onmen—l p[ dhe J’uraré
oath Yo believe M-Qnolani J,‘Jn'-‘ have a Jun, as Shown a'ui;/ Fwo
Not Guilvy verdicks en fossession of Foveavm coonds, and sdill
Convic} on count Hwo 7)' [\M’ i¢ ik nod onlawfL| snd an abanelon-
ment of Jhy coort 4o not correct this vnlawfy] conviclion and
Sen"hm:c 7

‘-‘T’Q Su’} Came, leax.)c, win« a ‘\‘D‘l’ G’WH} onh Cauw(' er y QOSSQSSI‘MQ

baC Ahe Cu'r‘eavwn in c.onne(,.-l,‘bn er\ C,ou ,l_ -—I- .
but a 6‘(){”‘} on +the Aﬂ;’*l’dhd Assa:[{., wo, aggr l;‘h«{d.fs‘avﬂ;

The. thc"fal‘ éen Covn“ 551» re flec-l—,g a J f j ‘ ”‘9 ]
€ PDS: IV 4AThdih (754
o Yo evidence o not prove thet the c)eﬁnelan-\'aqo%«seja

Tavrus qu lnand’ v while in the commission of +he crime

of hygravated NGwclk s aledgag) in Ha indichment,

Comt Two is based vpen the possession f Tavrvs dmm
"\ay\& un 43 Char}eé. Tk(,’re-[;m‘, Here cen ke no "gj"’“’ﬁlﬁ?
ﬂS!w‘?&- hecavee tha dwp Merge as a matler of law and foet.

Yor A\UT\-\QRTTY (TTATTONS see Crwg '« Supreme, Courd

m\cngs in the {ellowing Cageg
Grissom v. Tre State 290 Cra. 40k, 4lo-1); 2.0V5 Ga LEXTS 5 SHAY3| |
Fovers v. Stete 2015 Cra LEXTS 146 ) Merch 27, 2015 |
Petro v, Stake,327 Gra. Npp. 259 158 5.E.24 152 (2014




Huledt v. Stale, 246 Ga.Ya; 76 SE. 24 1, 2004 WL 5313977
Thomas v. T Shate, 292 Gn, 429 ; 158 SE- 24 5771 (2013)
Drinkard v. Waller, 29| Ga. 211, &30 $.E .44 530 (aot)

ColeLus ToN

Ag‘)m\/a\eol As Saw”» al C;sarj,z“e in Coun'} —nuo of Jrlw
indictmen} in Hh case, could have only been establiched

L . f""’ﬂf/wo‘q’wce ofFoSSCSHtm dfa 7:urus Glmm ‘“‘"‘4 on
& J
6S chor ‘P 'n Coun"' Qi\L Or ‘H"-L ;"AW‘M@”“’ in Hm"s case

porsvant to 0.C.G. N§ 1b-1-6 () and 16-5-21¢)(2)

also requires the Slake o prove the Use of the eJeaPop
(‘,\v\arge f

e dwe Ceun‘ls m\’.rgm as a me«Her o(‘ law. ’D:#Nfgrej
The No'lf Gulug \fera'-'l/‘ on Count Gk “U‘”"‘”V'“z-“[ the
drtal covrt o breat 4he Gui Hy verdet on Coont Towe

a9 Sur’olu_sa}e, qngp ‘/ac;q-l»e_, lh convfc:l:‘on -Qf $elhlan C’;;Z
Purposes,

UWREREFORE, Defendued prays his Nonoralle

) a Pr‘a K oNoY'A C,our't Mh{
Fhig Mo‘gww To Vau&t’ Sel gﬁtﬁ,zM""l"g Or Cor, '26‘{ 5
Noll 3Void Sentence. and ab dhe Some Ime. ke, mods [y o

Res PQC:L(LHJ, scbmidbed)

/jét LS D A 14005

Ars So ,Oefendant | te =




Cordifieal, UC Cervice

W’S is 40 aerl,‘f -“MJ T l’)m/e,, '“\75 ‘Q“ ,J’Lrl/u&
o -I'YUB amcp cvn'zc;lr copg, C'p H\L »ﬁ;rjwy ma-./-fmq *,-v.'

0[/}&@ 0[ 'I'LL Df“lﬁ.(“f A;H»brru#;
KWJ“’(“L‘ j-w’lfé"l\ Cirevi}

422 Court Shret, Suite 20|

Po. B 2849

Congers, Gewjm 300612,

h
“This M+ A

ag) ¢ C A"j%jf 2015




